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KISHEL, Bankruptcy Judge

The Debtor, Myrtle M. Montgomery, apped sfrom theorder of thebankruptcy court? underwhich
Damis Jodin Co. 11, LLC (*Jodin”) recaived rdief from the automatic say in bankruptcy to pursue its

1Gregory F. Kishd, Chief Judge, United States Bankruptcy Court for the Didrict of Minnesota, Stting
by designation.
“The Hon. Jarry W. Venters, United States Bankruptcy Judge for the Western Didrict of Missouri.



remediesin the Missouri state courtsto recover possession of certainred edtate. For thereasons st forth
bdow, we afirm the order.

l. FACTS

Jodin held an interest in the Debtor’s Kansas City, Missouri homestead under a deed of trust
executed in 1985, to secure the payment of adeot. The Debtor defaulted in payment in mid-2000. Jodin
then commenced fored osure proceedings under Missouri law to redize onitsinterest pursuant to apower
of sde. At 2:00 p.m. on August 3, 2000, the trustee under the deed of trust accepted Jodin's bid-in for
the outstanding amount of the debt, and executed adeed infavor of Jodin. At 3:42 p.m. onthe sameday,
the Debitor filed a petition for relief under Chapter 13.

In her plan, the Debtor proposed to pay Jodin the amount of her pre-sde arrearages and to
reindate her datus under the deed of trugt. Jodin objected to confirmation of the plan and filed amoation
for rdief from the automatic Say of 11 U.S.C. 8§ 362(8). Under the latter, it asserted the Satusof owner
of the property pursuant to the truseg's sde, and it sought leave to commence an unlavful detainer
proceeding againg the Debtor in the Missouri Sate courts.

On December 18, 2000, the bankruptcy court held a hearing on the moation and the objection to
confirmation. Inresponseto themotion for relief from say, the Debtor’ scounsd argued thet the property
and his dient’s rdaionship with Jodin could be subjected to the cure-and-rendatement remedies of
Chepter 13 notwithdanding the trusteg ssde. At some point, the Debtor’ s counsd raised the argument
that the trustee s sde had worked a congructively-fraudulent trandfer avoidable under the Bankruptcy
Code and that such avoidance would “dlow(] the house to become part of the Chapter 13 Plan .. At
thet time, the Debtor had nat put this theory into suit viaa separate adversary proceeding or lawsuit. The
Debtor requested asecond hearing in the proceedings on Jodin’ smoation, for the presentation of evidence
onthis theory. OnJanuary 4, 2001, thebankruptcy court issued an order granting Jodin’ smoation, without
afording the Debtor an evidentiary hearing in thet context.

3Thefirgd mention of the Debtor’ s fraudulent-trandfer theory in the record before usliesin her
counsd’ s two-page pogt-hearing letter-memorandum. The Debtor filed a pre-hearing written response
to Jodin'smation, but the record here does not contain acopy of it. We do not have atranscript of the
hearing, ether.



Il. JURISDICTION

A bankruptcy court’s order granting rdlief from the automatic Say isafind order, gopedable of
right. Inre Tetherow, 16 F.3d 1228 (Table), 1994 WL 5649 (8th Cir. 1994); Inre Belland, 261B.R.
224, 225 (B.A.P. 8th Cir. 2001). Cf. Inre Apex Qil Co., 884 F.2d 343, 347 (8th Cir. 1989) and In
re Leimer, 724 F.2d 744, 745 (8th Cir. 1984) (order denying mation for relief from stay isfind and
gopedadle). See also InreDixieBroadcasting, Inc., 871 F.2d 1013, 1026 (11th Cir. 1989), cert.
denied, 493 U.S. 853 (1989); In re Sun Valley Foods Co., 801 F.2d 186, 190 (6th Cir. 1986); In
re Boomgarden, 780 F.2d 657, 659-660 (7th Cir. 1985); Inre Kemble, 776 F.2d 802, 805 (9th Cir.
1985); Inre Comer, 716 F.2d 168, 172 (3d Cir. 1983). Accordingly, we havejurisdiction to hear and
determine thisgpped. 28 U.S.C. 88158(a)(1) and 158(b)(1).

[1l. STANDARD OF REVIEW

Ongpped, the bankruptcy court’ sfindings of fact are reviewed for dear eror. FED. R. BANKR.
P. 8013;* In re Gateway Pacific Corp., 153 F.3d 915, 917 (8th Cir. 1998). Its condusions of law
are subject to de novo review. Inre Martin, 140 F.3d 806, 807 (8th Cir. 1998); Inre Usery, 123
F.3d 1089, 1093 (8th Cir. 1997).

V. DISCUSSION

This gpped presents oneissue, procedurd in nature: Did the bankruptcy court err innat dlowing
the Debtor to present her fraudulent-trandfer theory as a defense to Jodin's mation for rdief from say?

Theautomatic day of 8 362(a) gives fundamenta protection to the debtor and the edtate during
the pendency of abankruptcy case. Small Business Admin. v. Rinehart, 887 F.2d 165, 168 (8th Cir.
1989). A redraint that arises by operaion of law upon the filing of a bankruptcy petition, it prohibitsthe
exerdseof nearly dl legd and equitable remediesto redlize on pre-petition debt or to recover property or

“Therdevant text of thisruleis

FHindings of fact, whether based on ord or documentary evidence, Shdl not be
st adde unless dearly erroneous, and due regard shdl be given to the
opportunity of the bankruptcy court to judge the credibility of the witnesses
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property rights from the debtor or the edate. 1d. a 167-168. The automatic Say is one of the centrd
dements of the Bankruptcy Code s systemn for adminigtration of etates and cases. H.R. REP. No. 595,
95th Cong. 1¢t Sess. 174 (1977) and S. ReP. No. 989, 95th Cong., 2d Sess. 54-55 (1978).

During the pendency of abankruptcy cese, the automeétic Say may be terminated by judicid act,
upon ashowing under 11 U.S.C. 8 362(d). Inso providing, Congress expliatly recognized akey point:
the procesding for rdief from the Say does not result in aplenary, binding determingtion on the underlying
rightsasserted by the movant, or on counterdamsthat could be asserted by the party opposing themation:

[A]t hearings on rdief from the Say, the only issue will be the lack of
adequate protection, the debtor’ s equity in the property, and the necessity
of the property to an effective reorganization of the debtor, or the exisence
of other cause for rdief from the say. This hearing will not be the
appropriate time a which to bring in other isues, such as counterdams
agang the creditor, which, dthough rdevant to the question of the amount
of the debt concernlargdly collaterd or unrdlated matters. ...[ Alnaction
seeking relief fromthe stay is not the assertion of a claimwhich
would give rise to the right or obligation to assert
counterclaims. Those counterdams are not to be handlied in the
summary fashion that the prdiminary hearing under this provison will be
Reather, they will bethe subject of more complete proceedingsby thetrustee
to recover property of the Sate or to object to the dlowance of adam.
However, this would not preclude the party seeking continuance of the stay
from presenting evidence on the exigence of daims which the court may
condder in exercigng its discretion. What is precluded is a
determination of such collateral claims or the merits at the
hearing.

S. ReP. No. 989, 95th Cong., 2d Sess. 55 (1978) (emphasis added).

The proceadings on amoation for rdief from Say are “summary in character.” In re Vitreous
Seel Prods. Co., 911 F.2d 1223, 1232 (7th Cir. 1990). Theissues are those identified in the text of
the governing Satute: whether the movant's interest in property of the bankruptcy edtate is adequatdly
protected; the existence of other “causg’ to terminate the Say, dependent on the factsand crcumdtances
of theindividud case; and, in the case of encumbered property of the edtate, the existence of equity iniit
and itsnecessity to an effectivereorganization of thedebtor. InreVitreous Steel Prods. Co., 911 F.2d
a 1232; In re Johnson, 756 F.2d 738, 740 (9th Cir. 1985), cert. denied, 474 U.S. 828 (1985). See
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Grellav. SalemFive Cent Savings Bank, 42 F.3d 26, 31 (1<t Cir. 1994) (“ Thet the Satute setsforth
certan grounds for relief and no others indicates Congress [g intent thet the issues decided . . . ona
creditor’ smation to lift the say be limited to these matters . .").

Inits discretion, the court may congder evidencethat the movant’ sinterest as secured party or as
post-fored osure owner is potentidly vulnerableto avoidance. S. Rep. No. 989, 95th Cong., 2d Sess. 55
(1978); In re Poughkeepsie Hotel Assoc., 132 B.R. 287,291 (Bankr. SD.N.Y. 1991). Ultimatdly,
this discretion is bound in by the requirement that requestsfor the determination of thevdidity, priority, or
extent of liens, or for therecovery of property, areto be madeviaadversary proceeding. FED. R. BANKR.
P. 7001(2)-(2); Grella v. Salem Five Cent Savings Bank, 43 F.2d a 33. Thus, the subgantive
condderation of such evidence should Stop as soon asit gopears that the movant has a“coloradbledam”
totheproperty inquedion. Inre Johnson, 42 F.3d a 32; Inre Vitreous Seel Prods. Co.,911F.2d
a 1234; In re Quality Electronics Centers, Inc.,, 57 B.R. 288, 290 (Bankr. D.N.M. 1986).
Evidence of the dleged infirmity of the movant’ s secured pogition or ownershipiis rdevant in aprocedura
sense, aswl; it may ad the fashioning of rdief thet is best baanced among the competing interests, and
that will best promoate the godls of the Code chapter under which the debtor filed for bankruptcy rdief.®
However, the condderation cannot result in a predusive adjudication onthemeritsof theunderlyingdam
for avoidance. Grella v. Salem Five Cent Savings Bank, 42 F.3d a 32; Inre Vitreous Steel
Prods. Co., 911 F.2d a 1234 (both holding thet determination of exigenceof “colorabledam” inmation
for rdief from gay cannot predude litigation on vdidity or avaidability of creditor’s lien, because such
issues are not properly raised under 8 362(d) and hence were not decided there).

> Severd dructures of rdief are possble The Grella court suggested that rdlief from stay could be
denied on evidence “that clearly refutes a creditor’ s daim to the property,” which could leave the
movant to “wait with the other creditorsfor the esae sadminigration.” 42 F.2d & 34. Inreault if not
form, though, this would come dose to adecison on the merits. That would counter the legidative
intent. A more congruent dternative would be aconditional denid of rdief from Say, under
requirement that the respondent prompily commence and prosecute its separate litigation. (Thisresult,
of course, should be limited to cases where there is a grong suggestion of avoidahility or infirmity inthe
record before the bankruptcy court.) The Grella court's other identified dternative would comport
with Congress sintentions: agrant of the mation on afinding thet “the areditor’ sdam is aufficently
plausbleto dlow its prosecution dsewhere” subject to defenses or counterdamsthere. 42 F.2d a
3A.



In sum, the bankruptcy court should not entertain and decide a respondent’s chalenge to a
movant’s underlying pogt-foredosure postion in the context of amation for rdief from say, where the
movant hasa*“colorable’ dam of ownership after acompleted fored osure sde and the chdlenge would
sound under nonbankruptcy foreclosurelaw or under 11U.S.C. 88544, 547, or 548. Inre Hernandez,
244 B.R. 549, 554 (Bankr. D.P.R. 2000).

Here, a thetime of the hearing on Jodin's mation, the Debtor had not commenced an action to
chdlenge thefindity of thetrustes' s sdeto Jodin, whether viaadversary proceeding in bankruptcy or via
lavauit inthe Missouri Sate courts. A separate proceeding like that was the gppropriate vehideto litigate
the Debtor’ sfraudulent-trandfer theory. Jodin’smoation Smply wasnot. The bankruptcy court did not err
in denying the Debtor’ s request for an evidentiary hearing.

Then, thebankruptcy court did not er ingranting Jodinrdief fromthesay. TheBankruptcy Code
expresdly prohibited the Debtor from using the cure-and-reinstatement provisonsof Chapter 13° tounseet
Jodin from its gatus after the trustee's sde. 11 U.S.C. § 1322(c)(1).” With bankruptcy remedies

5The provisons thet the Debtor invoked are gpparently the much-used onesa 11 U.SC. 88
1322(b)(3) and (5). In pertinent part, they dlow aplan of debt adjustment to include trestments of
creditors damsthat:

(3)  providefor the curing or waiving of any defaullt;
ad

(5 ...providefor the curing of any default within aressonable time and
maintenance of paymentswhile the caseis pendingonany . . . sscured daimon
which the lagt payment is due ater the date on which the find payment under
theplanisdue. . ..

In pertinent part, this Satute provides

(© Notwithgtanding . . . gpplicable nonbankruptcy lav—
(1) adefault with regpect to . . . alien on the debtor’ s principa resdence may
be cured under [11 U.S.C. 88 1322(b)(3) and (5)] until such resdenceissold

a aforedosure sdethat is conducted in accordance with gpplicable
nonbankruptcy law . ...



unavalable to the Debtor, there cartainly was no abuse of discretionin granting Jodin' smation straight-up.
Asthe bankruptcy court noted —and asthe Debtor’ scounsd admitted & ord argument —it istill opento
her to commence action in the federd or ate forum to chdlenge the trustee' s sde? on the badis of
Missouri deate law or under the fraudulent-trandfer theory.

The Debtor, then, dill has an opportunity to seek theremedy shedaims, subject to the subdtantive
limitationsimposed by gpplicable precedent.® She just could not do it in the context presented here. The
bankruptcy court did nat e in its goplication of lav when it granted rdief from say to Jodin; nor did it
abuseits discretion in sructuring that relief without gudlification or limitation.™°

8Both counsd gave much atention to the issue of the debtor’s Sanding to commence such ait. In
thefirg place, the debtor’ sright to challenge the sde as defective under Missouri Sate foreclosure law
ispersond to her, and she cartainly has sanding for thet. In the second, 11 U.S.C. 88 522(g)-(h) grant
adebtor aderivaive right to exerdse the trusteg s avoiding powers agang an involuntary trander of
otherwise-exempt property, and to retain the recovered asset asexempt. To gain Sanding under the
terms of these datutes, a debtor must show that avoidance would lie asaremedy in favor of the trustee,
thet the trustee did not atempt to avoid the trandfer, and that an exemption would be available for the
property upon avoidance. In re James, 257 B.R. 673,676 (B.A.P. 8th Cir. 2001); In re Wade,
219 B.R. 815, 819 (B.A.P. 8th Cir. 1998); Inre Merrifield, 214 B.R. 362, 364-365 (B.A.P. &th
Cir. 1997). Sections 522(g)-(h) are part of Chapter 5, a part of the Code that gppliesto bankruptcy
cas=s generdly pursuant to 11 U.S.C. 8103(a). Thus, adebtor under Chapter 13 can gain such
danding. Inre Hamilton, 125 F.3d 292, 295-298 (5th Cir. 1997); Hollar v. United States, 174
B.R. 198, 203-204 (M.D.N.C. 1994); In re Willis, 48 B.R. 295, 298 (SD. Tex. 1985); Inre
Kildow, 232 B.R. 686, 692-693 (Bankr. S.D. Ohio 1999); In re Herring, 224 B.R. 858, 860
(Bankr. N.D. Ga 1997); In re McKeever, 132 B.R. 996, 1000 (Bankr. N.D. Ill. 1991). Jodin
argues that the debtor lacks stlanding because the potentid vaue of homestead equity to be recovered
exceeds the $8,000.00 cap imposed by Mo. REv. STAT. § 513.475. Thisargument is somewhat
myopic. While arecovery for the Debtor’ s direct benefit cannat exceed that amount, she
unquestionably has the benefit of the power to thet extent; the limitation narrows the scope of her
personal right of recovery, but it does not deprive her of ganding. Beyond that, it may be opento the
Debtor and the ganding trustee in her Chapter 13 case to commence an avoidance proceeding jointly,
with the Debtor to later account to the trustee for the recovery in excess of the exemption pursuant to
the “best interests of creditors’ reguirement of 11 U.S.C. § 1325(3)(4).

*Soadficdly, BFP v. Resolution Trust Corp., 511 U.S. 531 (1994).

1°Thereis nathing in the record to indicate that Jodin has proceeded in unlanvful detainer againg the
Debtor. Thus, we have assumed that the issue presented hereis not moat.
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V. CONCLUSION

Accordingly, the order of the bankruptcy court is affirmed.

A true copy.

Atted:

CLERK, U.S BANKRUPTCY APPELLATE
PANEL, EIGHTH CIRCUIT.



